SPEECH 


OF 

MR.  STRONG,  OF  PENNSYLVANIA 

ON  THE 

NEW  HAMPSHIRE  CONTESTED  ELECTION. 

DELIVERED 

IN  THE  HOUSE  OF  REPRESENTATIVES,  JAN.  7,  1851; 


The  House  having  proceeded  to  the  considera¬ 
tion  of  the  Report  of  the  Committee  of  Elections 
in  the  case  of  the  contested  election  from  the  Third 
District  of  New  Hamshire, 

Mr.  STRONG  spoke  in  effect  as  follows; 

Mr.  Speaker:  It  is  with  no  small  reluctance  that 
I  find  myself  again  constrained  to  occupy  the 
time  and  solicit  the  attention  of  the  House  m  the 
consideratioh  of  a  contested  election.  Cluestions 
of  this  nature  have  been  so  numerous,  and  have 
challenged  so  much  of  the  attention  of  this  Con¬ 
gress,  that  nothing  but  iiuperious  necessity  could 
justify  me  in  consuming  more  of  the  time  which 
IS  so  much  needed  for  purposes  of  general  legisla¬ 
tion.  It  gives  me  pleasure,  however,  to  be  able 
to  assure  the  House  that  the  present  is  not  a  case 
which  will  require  long  debate.  Unlike  most  of 
those  which  have  preened  it,  it  is  loaded  with  no 
testimony.  Indeed  there  are  no  issues  of  fact  in¬ 
volved  in  the  case.  The  simple  duty  of  the  House 
is  to  determine  judicially  what  the  law  is  as  ap¬ 
plicable  to  an  acknowledged  state  of  facts.  To 
discharge  this  duty,  however,  it  is  indispensable 
that  the  members  of  the  House  should  accurately 
know  what  those  undisputed  facts  are,  what  the 
law  applicable  to  them  is,  and  what  is  the  extent 
of  the  power  which  the  Constitution  has  vested  in 
the  House  in  the  fifth  section  of  the  first  article, 
which  declares  “  each  House  shall  be  the  judge  of 
the  elections,  returns,  and  qualifications  of  its  own 
members.”  I  need  hardly  remark,  sir,  that  the 
fmiction  of  the  House  is  exclusively  judicial;  in 
no  respect  legislative,  in  the  question  now  before 
it.  It  is  sometimes  loosely  supposed  that  the 
House  possesses  by  vdrtue  of  this  clause  in  the 
Constitution,  a  general  superintending  power  over 
the  election  of  its  members,  which  enables  it  to 
dispense  with  the  requisitions  of  the  laws  by 
which  those  elections  are  regulated;  an  unlimited 
discretion,  which  warrants  such  a  determination 
as  may  seem  equitable,  though  in  conflict  with 
the  statutory  enactments  of  the  States.  This  is, 
however,  a  most  erroneous  view  of  our  duty. 
The  Constitution  is  as  obligatory  upon  this  House 
as  it  is  upon  any  State  or  any  private  individual. 
The  same  instrument  which  constitutes  us  judges  r 
of  an  election ,  confers  upon  the  State  Legislatures  1 
power,  to  presmbe  the  times  and  places  and  i 


manner  of  holding  elections.  When,  therefore 
the  Legislature  of  a  State  has  made  the  regula¬ 
tions  which  it  is  thus  authorized  to  make,  they 
must  have  the  force  of  law,  and  be  as  binding 
upon  this  House  as  upon  any  individual.  The 
power  to  meike  or  alter  them  exists  indeed  in 
Congress,  but  not  in  this  House  alone.  A  dis¬ 
pensatory  power  exists  nowhere.  But  if  in  judg- 
mg  of  an  election,  the  House  may  disregard  one 
of  these  prescriptions  of  a  State  Legislature  be¬ 
cause  it  appears  inequitable  or  unjust,  then  the 
constitutional  rights  of  the  State  Legislature  are 
subordinate  to  those  of  the  House  instead  of  being 
coordinate.  The  House  then  acts  legislatively 
and  not  judicially,  and  in  so  acting  assumes  a 
power  not  granted  to  it,  and  denies  to  the  State 
Legislature  the  authority  expressly  vested  in  it 
by  the  Constitution.  This  is  too  apparent  to  re¬ 
quire  more  than  a  mere  statement;  I  repeat,  there¬ 
fore,  the  House  can  act  only  judicially  now.  It 
must  act  within  the  law,  not  above  it,  or  beyond  it 
It  is  our  right  and  duty  to  inquire  and  decide  who 
has  been  elected  under  existing  law;  apply  to  the 
acknowledged  facts  of  the  case  the  regulations 
which  have  been  constitutionally  made,  and  ad¬ 
judicate  it  upon  the  law  as  it  is,  without  regard  tc 
our  opinions  of  the  policy  or  equity  of  that  law 
Any  other  course  infringes  upon  the  constitutional 
rights  of  the  Legislature  of  the  State  of  New 
Hampshire.  It  is  in  vain  to  say,  that  that  Legis¬ 
lature  may  prescribe  the  time,  manner,  and  places 
of  holding  an  election,  if  such  prescription  is  not 
final;  if  it  is  operative  only  at  the  discretion  of 
this  House;  if  we  may  disregard  it  whenever  we 
think  it  has  been  indiscreetly  or  unjustly  exer¬ 
cised.  Grant  such  supremacy  to  the  House,  and 
all  State  regulations  are  vanity — mere  cobwebs. 

Now,  Mr.  Speaker,  with  this  view  of  the  dutj 
of  the  House  when  acting  as  a  judge  of  the  elec¬ 
tion  of  a  member,  alldw  me  to  call  attention  again 
to  the  facts  of  the  case  before  us.  Under  the 
present  apportionment,  the  State  of  New  Hamp¬ 
shire,  or  rather  the  people  of  the  State,  are  entitled 
to  four  Representatives  in  this  House.  The  act 
of  Congress  of  June  25,  1842,  which  fixed  the 
ratio  of  representation,  enacted  also,  that  in  every 
case  in  which  a  State  was  entitled  under  that  ap¬ 
portionment  to  more  than  one  Representative,  they 
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jhould  be  elected  by  districts  composed  of  con-  I 
liguous  territory,  no  one  district  electing  more  than  i 
one  Representative.  This  was  the  first  attempt 
that  Congress  ever  made  in  any  degree  to  exercise 
the  superior  power  vested  by  the  Constitution  in 
them,  to  make  or  alter  the  regulations  respecting  j 
the  times,  manner,  and  places  of  holding  the  elec-  | 
dons.  .Up.  to  that  period  it  had  been  left  undis-  ! 
turbed  in  the  State  Legislatures.  The  States  had 
adopted  different  regulations.  Most  of  them  elect¬ 
ed  by  single  districts,  some  by  double  districts,  and 
a  few  by  general  ticket.  Among  the  latter  was 
the  State  of  New  Hampshire.  The  act  of  Con¬ 
gress  not  having  districted  the  States,  having  only 
declared  that  members  should  be  elected  by  single 
districts,  was  in  itself  inoperative.  It  required 
aid  from  the  State  Legislatures.  Some  of  those 
Legislatures,  however — and  among  them  that  of 
New  Hampshire — refused  to  district  the  States. 
Representatives  in  the  Congress  next  succeeding 
the  enactment  of  Congress  were  elected  by  gen¬ 
eral  ticket,  and  were  admitted  to  seats  in  the 
House. 

On  the  2d  day  of  July,  A.  D.  1846,  however, 
the  Legislature  of  New  Hampshire  divided  the 
State  into  four  Congressional  districts.  By  the 
provisions  of  their  act,  the  counties  of  Hillsbo¬ 
rough  and  Cheshire  were  constituted  one,  called 
the  Third  district;  and  the  counties  of  Merrimack, 
Belknap,  and  Carroll  were  constituted  another, 
called  the  second  district.  Sir,  allow  me  to  call 
the  attention  of  the  House  more  particularly  to 
this  act  of  the  New  Hampshire  Legislature.  1  do 
so,  because  it  becomes  necessary  to  meet  an  argu¬ 
ment  of  the  minority  of  the  committee,  to  which  I 
shall  refer  hereafter.  The  act  not  only  districts 
the  State,  but  it  directs  the  mode  in  which  notice 
of  the  elections  shall  be  given,  the  votes  received, 
returned,  and  counted,  and  the  certificate  issued  to 
the  person  elected.  Elections  were  held  by  these 
districts  thus  formed  for  Representatives  in  the 
Thirtieth  Congress,  and  again  on  the  second  Tues¬ 
day  of  March,  1849,  for  Representatives  in  the 
Thirty -first  Congress.  At  the  last  election,  the 
Hon.  James  Wilson  was  chosen  by  the  electors 
m  the  third  district,  and  the  Hon.  Charles  H. 
Peaslee  by  those  in  the  second.  Each  of  those 
gentlemen  took  his  seat  in  this  House. 

While  things  were  in  this  situation,  the  Legis¬ 
lature  of  New  Hampshire,  at  their  session  last 
summer,  proceeded  to  amend  the  districting  act  of 
1846;  and  on  the  11th  day  of  July,  1850,  passed 
an  act  redistricting  the  State,  or  rather  making  some 
changes  in  each  of  the  districts  created  by  the  first 
districting  act.  The  second  act  makes  Hillsbor¬ 
ough  and  Cheshire  counties  and  four  towns  of 
Merrimack  county,  one  district.  It  will  be  ob¬ 
served  that  these  four  towns  were,  in  March,  1849, 
at  the  time  of  the  general  election,  in  the  second 
district,  by  which  Mr.  Peaslee  was  elected.  The 
second  section  of  this  act  enacted  that  so  much  of 
the  first  districting  act  as  was  inconsistent  with  the 
provisions  of  the  latter,  should  be  repealed;  and 
that  the  second  act  should  go  into  effect  from  its 
passage.  Doubtless  it  was  not  known  at  the  time 
Ilf  the  passage  of  this  act,  that  any  one  of  the  New 
Hampshire  delegation  contemplated  a  resignation, 
ihoughit  must  have  been  supposed  that  vacancies 
might  occur.  In  September  last,  after  the  passage 
of  the  second  districting  act,  the  Hon.  Mr.  Wilson 
resigned  his  seat,  and  a  vacancy  thus  happened. 


I  The  Governor  of  the  State  issued  his  precept  to  the 
I  district  comprising  the  counties  of  Hillsborough 
and  Cheshire,  and  the  four  towns  of  Merrimack — 
the  district  as  constituted  by  the  second  districting 
act — for  an  election  to  supply  the  vacancy.  In 
{ that  district  the  sitting  member  was  elected;  but  if 
I  from  that  district  be  excluded  the  four  towns  of 
Merrimack  county,  then  the  contestant  received  a 
majority  of  votes.  This  presents  the  only  ques¬ 
tion  in  the  case.  It  is  simply  whether,  under  the 
laws  of  New  Hampshire,  the  electors  resident  in 
those  four  towns  were  entitled  to  vote. 

To  my  mind,  Mr.  Speaker,  one  thing  is  most 
apparent,  that  there  could  have  been  an  election  in 
no  other  way  than  by  the  district,  as  constituted 
by  the  second  districting  act,  and  including  the 
four  towns  of  Merrimack.  Alike  the  act  of  Con¬ 
gress  and  the  legislation  of  the  State  required  that 
every  Representative  should  be  chosen  by  a  dis¬ 
trict.  But  on  the  8th  of  October,  1850,  when  the 
special  election  was  held,  and  in  September,  when 
the  vacancy  occurred,  there  were  no  other  Con¬ 
gressional  districts  in  the  State  than  those  which 
were  created  by  the  act  of  July  11,  1850.  By 
what  authority  could  the  electors  resident  in 
Hillsborough  and  Cheshire  counties,  exclusively 
elect  a  Representative.^  Undeniably  by  virtue  of 
the  first  districting  act  of  July  2,  1846,  alone. 
The  civil  division,  called  the  Third  Congressional 
district,  was  created  by  that  act;  it  was  supported 
by  that  act,  and  ceased  to  exist  when  that  act  was 
repealed.  A  legislative  act  may  be  annulled  in 
two  ways — first,  by  a  subsequent  enactment  wholly 
inconsistent  with  it;  and  secondly,  by  words  of 
express  repeal.  In  both  these  ways  had  the  act 
of  July  2,  1846,  as  to  the  limits  and  erection  of 
Congressional  districts,  been  annulled  when  the 
special  election  was  ordered  and  was  held.  The 
boundaries  of  the  districts,  as  arranged  by  the 
second  districting  act,  were  inconsistent  with  those 
limited  by  the  first.  Every  district  was  changed. 
The  second  act  also  expressly  repealed  whatever 
in  the  first  was  inconsistent  with  its  provisions. 
The  minority  of  the  committee,  however,  contend 
that  the  boundaries  of  the  districts  as  first  formed, 
remained,  at  least,  for  the  purpose  of  filling  va¬ 
cancies;  and  they  argue  this  from  the  fact,  that 
only  so  much  of  the  first  act  was  expressly  re¬ 
pealed  as  was  inconsistent  with  the  second. 

The  fact  upon  which  the  argument  rests  is  ad¬ 
mitted;  but  what  was  there  in  the  first  act  incon¬ 
sistent  with  the  provisions  of  the  second  Noth- 
'  ing — absolutely  nothing,  Mr.  Speaker,  but  the 
I  erection  of  the  districts  with  designated  bounda¬ 
ries.  It  was  that  part,  and  that  alone,  of  the  first 
j  act  which  was  repealed.  Sometliing  clearly  was 
I  intended  to  have  been  repealed,  and  if  it  was  not 
I  the  formation  of  the  political  divisions,  the  crea¬ 
tion  of  the  districts,  it  could  have  been  nothing 
else,  and  the  repealing  clause  was  inoperative,. 
No,  sir;  it  is  too  apparent  for  any  man  accus¬ 
tomed  to  legislative  construction,  to  doubt  that  the 
qualification  of  the  repealing  clause  was  intended 
to  save  only  that  part  of  the  first  act  which  pro¬ 
vided  for  giving  notice  of  the  elections,  counting, 
returning,  and  certifying  the  votes;  that  all  the 
rest  was  repealed.  The  second  act  went  into  im¬ 
mediate  effect,  and  from  the  day  of  its  passage 
there  were  no  other  Congressional  districts  in  the 
State  of  New  Hampshire  than  those  formed  by 
it.  I  cannot  believe  that  a  doubt  would  be  sug- 


gested  respecting  this,  did  there  not  seem  to  be 
some  incongruity,  something  inequitable  in  per¬ 
mitting  one  elector  to  vote  for  two  members  of 
the  same  Congress.  I  shall  remark  upon  this 
hereafter.  For  the  present,  let  it  suffice  for  me  to 
say,  what  I  have  already  hinted,  that  it  is  our 
duty,  as  judges,  to  inquire  what  the  law  is;  that 
its  unequal  operation  is  not  for  us  to  remedy. 
Doubtless  a  State  Legislature  may  so  act  as  to 
deprive  the  people  of  the  State  of  any  representa¬ 
tion;  and  it  was  to  guard  against  a  continuance  of 
such  action,  that  the  Constitution  vested  in  Con¬ 
gress  the  superior,  the  ultimate  power  to  prescribe 
the  times,  manners,  and  places  of  holding  the 
elections.  That  power  is,  however,  vested  in  Con¬ 
gress,  not  in  this  House;  that  power  is  legislative, 
not  judicial.  Suppose  the  Legislature  had  re¬ 
pealed  the  first  districting  act  without  more,  and 
had  formed  no  other  districts,  it  will  hardly  be 
denied  that  a  fourth  Representative  could  not  have 
been  chosen  by  any  district. 

But  let  me  suppose  another  case,  more  apposite 
to  that  under  consideration.  Had  every  member 
of  the  New  Hampshire  delegation  resigned  on  the 
day  on  which  Mr  Wilson  resigned,  and  thus  four 
vacancies  instead  of  one  have  existed,  how  should 
the  new  elections  have  been  held  ?  Every  answer 
must  be,  by  the  districts  as  constituted  by  the  sec¬ 
ond  districting  act.  Why?  Because  the  former 
districts,  being  the  creatures  of  law,  had  ceased  to 
have  any  legal  existence  with  the  law  which  gave 
them  being.  But  if  this  is  so,  then  it  is  conceded 
that  the  districts  formed  by  the  first  act  had  ceased, 
and  continued  for  no  purpose  whatever;  and  no 
election  to  fill  a  vacancy  could  have  been  made  ex¬ 
cept  by  the  substituted  district — by  that  organized 
by  the  act  of  July  11,  1850.  If  Mr.  Morrison  is 
not  entitled  to  his  seat,  therefore,  no  one  is. 

I  have  already  endeavored  to  establish  the  prop¬ 
osition  that  our  duty  is  to  decide  in  accordance 
w'ith  the  law  of  New  Hampshire.  It  is,  however, 
insinuated,  if  not  directly  asserted,  that  a  State 
Legislature  has  not  the  power  to  change  Congres¬ 
sional  districts  after  having  once  formed  them.  If 
this  is  so,  it  is  strange  that  the  question  has  not 
been  heretofore  made.  It  is  a  power  which  has 
been  claimed  and  exercised  by  many  of  the  States 
since  the  act  of  Congress  of  June  25,  1842.  I  do 
not  know  how  many  there  may  be,  but  certainly 
the  representatives  from  Ohio,  North  Carolina, 
Georgia,  and  one  from  Pennsylvania,  hold  their 
seats  under  districting  acts  which  changed  the  dis¬ 
tricts  from  those  originally  formed.  No  one  has 
ever  impugned  the  right  of  those  Representatives 
to  seats  in  this  House.  No  one,  I  think,  could 
successfully  do  so.  It  is  certainly  late  in  the  day 
to  deny  a  right  so  often  asserted,  and  never  hith¬ 
erto  questioned.  But  let  us  examine.  By  the 
Constitution  of  the  United  States  the  right  to  pre¬ 
scribe  the  times,  manner,  and  places  of  holding 
Congressional  elections  in  any  State  is  declared  to 
be  in  the  State  Legislature,  but  the  superior  right 
to  make  or  alter  those  regulations  is  reserved  to 
Congress.  Now,  whether  the  State  Legislatures 
derive  their  power  from  this  clause  in  the  Consti¬ 
tution,  or  whether,  as  many  assert,  they  possess 
it  independently,  I  shall  not  stop  to  inquire.  It  is 
immaterial.  Until  Congress  shall  act  by  law  it  is 
complete  in  the  State  Legislature.  The  Constitu¬ 
tion  imposes  no  limits  upon  its  exercise.  The 
formation  of  districts  by  which  elections  shall  be 


made  is  a  regulation  of  the  manner  of  the  electior. 
It  surely  cannot  be  pretended  that  a  general  power 
to  legislate  upon  a  sulnect  is  exhausted  by  the  first 
act  of  its  exercise.  The  power  is  general,  it  is 
plenary,  it  is  unlimited.  Now,  what  is  therein  the 
Constitution  which  prohibits  a  prescription  of  the 
manner  in  which  an  election  shall  be  held  as  often 
as  a  Legislature  may  see  fit  to  prescribe  ?  What 
prevents  a  prescription  of  a  different  mode  of  hold¬ 
ing  an  election  for  every  week  in  the  year?  What 
prevents  a  substitution  of  one  mode  for  another  at 
any  time  and  for  any  election?  Gentlemen  will 
search  in  vain  for  any  restriction.  I  admit  that 
Congress  may  by  law  take  into  its  own  hands  the 
entire  regulation  of  the  manner  of  holding  elections. 
It  may  form  districts  and  declare  that  they  shall 
remain  immutable  during  the  entire  apportion¬ 
ment.  Congress  may  make  or  alter  the  regula¬ 
tions  at  any  time,  is  the  expressed  language  of  the 
Constitution ;  but  until  that  power  is  exerted  it  re¬ 
mains  equally  unlimited  in  the  State  Legislatures. 
That  power  never  has  been  exerted,  unless  the  act 
of  Congress  of  June  25,  1842,  be  con.sidered  an 
user  of  a  part  of  it.  But  that  act  did  not  execute 
itself.  It  amounted  to  nothing  without  the  action 
of  the  State  Legislatures.  It  simply  enacted  that 
all  elections  should  be  by  districts  of  contiguous 
territory,  but  it  left  the  fomriation  or  alteration  of 
those  districts  where  it  was  before,  in  the  Legisla¬ 
ture  of  each  State.  It  did  not  even  provide  that 
the  districts  formed  should  approach  equality  in 
the  numberof  resident  inhabitants.  That  w'aslefi 
to  the  discretion  of  the  States,  and  I  know  of 
nothing  in  the  Constitution  or  in  any  act  of  Con¬ 
gress  which  would  invalidate  a  law  by  the  Legis¬ 
lature  of  a  State  entitled  to  two  Representatives 
creating  one  district  having  ten  thousand  inhabit¬ 
ants,  and  another  with  one  hundred  and  thirty 
thousand.  There  are  safeguards  against  such  an 
abuse  almost  equally  strong  with  constitutional 
provisions,  but  they  are  to  be  found  only  in  the 
sense  of  justice  of  the  members  of  the  Legislature, 
and  in  their  responsibility  to  their  constituencies. 

And  now,  Mr.  Speaker,  if  there  be  no  constitu¬ 
tional  limitation  upon  the  power  of  a  State  Legis¬ 
lature  to  prescribe  the  time,  manner,  and  place  of 
holding  an  election  at  any  time,  and  na  oflftn 
may  deem  expedient,  why  haa  notituMSSst  of  the 
New  Hampshire  Legislature,  forming  new  dis¬ 
tricts,  the  force  and  effect  of  law?  Why  is  it  not 
controlling  upon  us  as  judges  ?  Think  you  that 
this  House  can  set  limits  to  that  power  which  the 
Constitution  declares  to  be  unlimited  ?  The  validity 
of  the  second  arrangement  of  the  districts  can  only 
be  denied  by  adducing  some  constitutional  provis¬ 
ion,  restraining  the  exercise  of  the  general  authori¬ 
ty  asserted  in  the  4th  section  of  the  1st  article. 

I  shall  not  detain  the  House  by  remarking  upon 
the  distinction  attempted  to  be  made  between  pre¬ 
scribing  the  manner  of  holding  a  general,  and  a 
special  election,  or  one  to  fill  a  vacancy.  If  there 
be  any  such  distinction,  it  must  of  course  be  found 
either  in  the  law  or  in  the  Constitution .  Let  thos(- 
who  assert  it  show  upon  what  it  is  founded .  The  ar¬ 
gument  which  I  have  already  submitted  is  equally 
applicable  to  this  attempted  distinction.  The  au¬ 
thority  vested  in  the  State  Legislature,  to  prescribe 
the  manner  of  holding  am  election,  is  a  generai 
power,  applicable  equally  to  general  and  special 
elections.  Unless  its  exercise  is  restrained  in  some 
manner  by  the  Constitution,  then  the  New  Hamp 
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shire  Legislature  were  warranted  in  enacting  the 
second  districting  act; in  making  it  apply,  as  it  does 
\n  terms,  to  an  election  to  fill  a  vacancy,  and  that 
act  is  obligatory  upon  the  parties  to  this  contest. 

Sir,  this  is  the  whole  case.  Theactof  July  11, 
1850,  embraced  this  election — made  provision  for 
it„  There  was  constitutional  power  to  pass  it.  It 
is  the  law  of  New  Hampshire.  It  must  be  the 
guide  of  our  decision.  It  follows  that  Mr.  Morri¬ 
son  is  entitled  to  his  seat.  I  might  stop  here,  but 
I  ask  theundulgence  of  the  House  while  I  look  at 
the  views  submitted  by  the  contestant,  and  em¬ 
bodied  in  the  minority  report.  They  are  all,  as  it 
seems  to  me,  considerations  more  appropriate  to 
be  addressed  to  the  New  Hampshire  Legislature, 
than  to  this  House,  sitting  as  a  judge  of  elections. 
No  serious  attempt  is  made  to  disprove  the  as¬ 
serted  power  of  that  Legislature  to  pass  the  second 
districting  act,  but  the  contestant  relies  upon  its 
supposed  injustice  and  inequality.  The  electors 
of  Bow,  Dunbarton,  Hopkinton,  and  Henniker, 
the  four  Merrimack  towns,  he  says,  voted  in  Mr. 
Peaslee’s  district  when  he  was  elected,  and  if 
allowed  to  vote  at  this  special  election,  will  be 
doubly  represented,  will  have  greater  privileges 
than  other  electors  of  the  State.  This  he  regards 
as  unjust  and  unequal,  and  deduces  from  it  that 
this  House  should  interpose  ^'o  prevent  the  injus¬ 
tice  by  rejecting  the  votes  of  the  four  towns.  Ad¬ 
mit,  now,  the  inequality  and  injustice  as  fully  as 
it  is  avowed,  how  can  this  House  remove  it?  Only 
by  rejecting  the  votes  of  the  four  towns;  and  this 
isv/hat  we  are  asked  to  do.  But  does  not  every 
one  see  that  this  would  be  to  make  another  district 
than  that  which  was  organized  by  theNewHamp- 
.shire  Legislature,  to  deny  the  validity  of  the 
second  districting  act,  and  to  infringe  upon  the 
constitutional  rights  of  the  State  as  vested  in  its 
Legislature?  Our  act  would  be  legislative,  not 
judicial.  For  every  practical  purpose,  in  effect,  we 
should  make  the  district,  and  “pro  tanto”  prescribe 
the  manner  of  holding  the  election.  It  would  be 
a  usurpation  of  power.  Such  an  appeal,  then,  as  is 
made  to  us  by  the  contestant,  is  founded  upon  an 
entire  misconception  of  the  constitutional  function 
of  this  body.  We  must  take  the  law  as  we  find  it, 
•'ijid_^ave  to  those  in  whom  the  authority  is  vested 
fhe^ty  of  correcting  it.  No  judicial  tribunal  may 
disregard  or  alter  legal  enactments.  I  know,  sir, 
that  no  remark  is  more  common  and  no  sentiment 
more  universal  than  this:  that  a  judge  should  do 
justice.  I  assent  to  its  truth;  but  judicial  justice 
is  the  administration  of  law.  The  judge  who  dis¬ 
regards  a  general  law  to  relieve  a  particular  evil, 
injures  the  whole  community  and  usurps  legis¬ 
lation. 

Let  me  not  be  understood,  Mr.  Speaker,  as  ap¬ 
proving  of  the  policy  too  prevalent,  I  fear,  of 
changing  Congressional  districts  when  they  have 
once  been  formed.  There  may  doubtless  be  cases 
where  redistricting  is  necessary  to  do  justice,  but 
these  cases  will  not  often  occur.  A  temporary 
advantage  thus  gained  by  a  party,  or  by  individ¬ 
uals,  will  in  most  cases  be  found  at  last  to  have 
been  dearly  purchased.  But  this  is  alien  from  the 
legitimate  consideration  of  the  case  before  us. 
The  existence  of  the  power  to  remodel  districts  is 
one  thing;  the  propriety  of  its  exercise  is  quite 
?mother. 

But  I  return  from  this  digression.  I  have  sev¬ 
eral  observations  to  make  upon  the  alleged  anom¬ 


aly  which  is  urged  by  the  contestant,  and  upon 
which  he  principally  rests  his  case.  It  is  an  entire 
mistake  to  assert,  that  if  the  votes  of  the  four  towns 
of  Merrimack  county  be  allowed  there  will  be 
any  double  representation,  or  that  the  electors  of 
these  towns  will  be  more  largely  represented  than 
those  of  any  other  portion  of  the  State.  It  is 
absurd  to  suppose  that  any  member  represents 
only  those  by  whom  he  is  chosen.  The  language 
of  the  Constitution  is,  “The  House  of  Repre¬ 
sentatives  shall  be  composed  of  members  chosen 
States.”  Certain  persons  are  made  the  agents  of 
the  people  for  effecting  that  choice.  But  the  extent 
of  the  representative  trust  is  not  measured  by  the 
number  of  those  who  are  the  agents  in  the  election 
of  the  representative.  No  matter  how  limited  or 
enlarged  may  be  the  elective  franchise,  each  is 
the  representative  of  the  entire  people  in  the  State. 
True,  they  are  elected  by  districts,  but  the  division 
of  the  State  into  districts  is  a  regulation  of  the 
mode  of  election,  and  not  of  the  extent  of  repre¬ 
sentation.  Each  person  in  the  State  of  New 
Hampshire  is  represented  by  four  members  of  this 
House.  The  assertion,  therefore,  that  these  towns 
are  doubly  represented  in  any  greater  degree  than 
other  towns  in  any  part  of  the  State,  rests  upon 
a  misapprehension  of  what  is  meant  by  represent¬ 
ation.  Equally  fallacious  is  the  assertion  of  double 
representation,  if  the  idea  of  the  contestant  be 
correct,  that  each  member  of  this  House  repre¬ 
sents  only  a  Congressional  district.  How  will  the 
case  then  stand  ?  Why,  the  instant  that  by  the  act 
of  July,  1850,  the  second  districting  act,  these 
four  towns  were  severed  from  that  territorial  di¬ 
vision,  from  that  district  by  which  Mr.  Peaslee 
was  chosen,  he  ceased  to  be  their  representative, 
and  they  were  represented,  if  at  all,  by  Mr.  Wil¬ 
son.  The  injustice,  therefore,  which  arises  from 
this  supposed  double  representation  has  no  exist¬ 
ence.  it  is  unmeaning  sound — “  vox  et  preterea 
nihil.”  After  all,  the  whole  matter  comes  to  this, 
that  those  electors  resident  in  the  towns  of  Bow, 
Dunbarton,  Hopkinton,  and  Henniker,  may  have 
voted  at  the  election  when  Mr.  Peaslee  was  chosen, 
and  again  at  the  special  election  in  another  dis¬ 
trict — that  they  were  allowed  to  vote  twice.  W ell, 
what  then  ?  Does  this  fact  tend  to  prove  that  the 
law  did  not  authorize  it  ?  It  might  have  been  a 
reason  against  making  the  law,  but  it  certainly 
does  not  disprove  its  existence.  Had  this  result 
been  directly  intended,  it  is  not  easy  to  perceive 
that  it  would  have  been  of  any  consequence.  May 
not  a  State,  by  its  constitution  and  Legislature, 
authoritatively  and  constitutionally  give  some 
electors  a  rightto  vote  twice,  and  deny  it  to  others? 
If  I  am  correctly  informed,  a  man  may  vote  in 
Virginia  in  as  many  Congressional  districts  as 
there  are  in  which  he  holds  land.  Can  this  House 
refuse  to  recognize  such  a  right?  It  will  never 
answer  to  assert,  that  even  under  the  district  sys¬ 
tem  a  man  may  not  vote  twice  for  a  member  of  the 
same  Congress  in  different  districts.  It  is  of  con¬ 
stant  occurrence.  Had  the  second  districting  act 
never  been  passed,  every  elector  who  resided  in 
the  four  towns.  Bow,  Dunbarton,  Hopkinton, 
and  Henniker,  might  have  voted  at  the  special 
election  in  October  last,  in  Hillsborough  or  Ches¬ 
hire  counties,  without  question.  They  had  but 
to  remove  from  one  county  to  the  other.  In  that 
case,  as  now,  they  would  have  voted  for  two 
members  of  the  same  Congress.  The  elections 
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are  not  held  on  the  same  day  in  different  States. 
Who  does  not  know  that  it  is  no  unusual  thing 
for  an  elector,  after  having  voted  in  one  State  for 
a  Representative  to  this  House,  to  remove  to 
another,  acquire  citizenship,  and  vote  for  another 
member  of  the  same  Congress?  Citizenship  is 
acquired  in  most  of  the  Slates  by  residence  of  one 
year;  in  several,  by  a  residence  of  six  months. 
The  Congressional  elections  for  the  Thirty-second 
Congress,  were  held  in  Missouri  last  August. 
In  other  States  they  will  not  be  held  until  next 
November.  What  is  to  prevent  those  w'ho  voted 
in  Missouri  last  August,  from  voting  again  for 
another  member  of  the  same  Congress  in  many  of 
the  States  of  this  Union?  Who  has  ever  com¬ 
plained  of  this  possibility  ?  Who  has  ever  doubted 
Its  legality,  or  thought  it  such  an  evil  as  to  require 
legislative  interference?  Much  more,  sir;  who 
has  ever  supposed  that  this  House,  as  a  judicial 
tribunal,  could  reject  votes  thus  given  in  accord¬ 
ance  with  the  legislation  of  the  States  ?  Then,  sir, 
the  fact  that  certain  electors  have  voted  for  two 
members  of  this  Congress,  is  no  e^'idence  of  ille¬ 
gality  nor  injustice.  What,  then ,  is  the  objection  ? 
Do  you  object  that  certain  towns  have  been  per¬ 
mitted  to  vote  twice?  Let  me  ask  you,  is  it  the 
town  which  votes,  is  it  the  land,  or  the  living, 
the  thinking  agent — the  elector?  Congressional 
districts  are  territorial  districts,  it  is  true;  but  they 
are  formed  for  the  purpose  of  associating  a  num¬ 
ber  of  indi\’idual  voters.  It  is  not  easy  to  dis¬ 
tinguish,  in  principle,  between  the  case  of  one 
hundred  persons  voting  twice,  who  reside  in  as 
many  different  towns,  and  one  hundred  persons 
who  reside  in  the  same  town.  If  it  is  unjust  or 
illegal  in  one  case,  it  is  equally  so  in  the  other. 
The  inequahty  is  in  both  cases  the  same.  Mr. 
Speaker,  this  is  the  principal  foundation  upon 
which  the  contestant  relies.  This  is  the  great 
injustice  of  which  he  complains.  Is  it  too  much 
for  me  to  say,  that  however  it  may  be  regarded 
upon  first  suggestion,  it  loses  all  its  worth  when 
carefully  scrutinized  ?  I  dismiss  its  consideration. 
In  no  aspect  of  the  case  is  it  material.  I  have 
only  discussed  it  to  show  that  the  law  of  New 
Hampshire  is  not  justly  chargeable  ^vith  that 
singularity,  with  that  want  of  equity,  which  the 
contestant  has  attributed  to  it. 

The  House  will  now,  I  trust,  pardon  me  for  in¬ 
viting  their  attention  to  a  supposition  made  by  the 
contestant,  and  which  he  seems  to  consider  im¬ 
portant.  It  is,  that  the  Legislature  of  New  Hamp¬ 
shire  might  have  so  altered  the  districts,  and 
changed  their  numbers,  as  to  render  it  impossible 
to  determine  to  which  a  writ  of  election  should  be 
sent  to  fill  a  vacancy,  and  therefore,  he  argues,  that 
the  power  to  re-district  does  not  exist.  In  other 
words,  the  argument  is,  that  because  such  a  power 
might  be  abused  or  injudiciously  exerted,  there¬ 
fore  it  has  not  been  granted.  This,  however,  is  a 
most  untenable  position .  I  freely  admit  the  pos¬ 
sibility  of  an  abusive  exercise  of  the  power.  Very 
true,  the  districts  might  have  been  so  arranged  as 
to  throw  equal  portions  of  Hillsborough  and 
Cheshire  counties  into  the  other  districts;  but  what 
of  that?  Why,  at  most,  the  vacancy  could  not 
have  been  filled.  Yet  no  one  will  deny  that  the 
action  of  a  State  Legislature  may  be  such  as  to 
deprive  the  people  of  the  State  of  all  representa¬ 
tion.  As  already  remarked,  it  was  to  guard  against 
^uch  a  contingency  that  the  superior  power  was 
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vested  in  Congress  to  mtike  the  necessary  refla¬ 
tions.  If  the  right  to  alter  the  districts  at  aJl  bo 
denied,  because  it  involves  the  right  to  alter  them 
in  such  a  manner  as  to  defeat  any  electiori,.  the  de¬ 
nial  amounts  to  the  assertion  of  the  strange  prin¬ 
ciple  that  there  can  be  no  power  which  is  liable  to 
be  perverted.  Look  to  the  operation  of  this  prin¬ 
ciple  in  other  things.  The  Constitution  expressly 
asserts  the  power  of  the  State  Legislatures  to  pre¬ 
scribe  the  times  and  places  of  holding  elections. 
Suppose  a  State  should  fix  the  time  between  one 
and  two  o’clock  in  the  morning  of  January  first 
of  each  year.  It  would  be  extremely  inconvenient; 
it  would  be  an  abuse.  But  do  you  say,  therefore, 
that  there  exists  no  right  to  prescribe  the  time  ? 
The  New  Hampshire  Legislature  might  enact  that 
every  elector  in  the  State  should  deposit  his  vote 
on  the  day  of  election  at  the  Notch  House  in  the 
White  Mountains.  It  would  be  a  great  outrage, 
all  would  admit;  but  who  would  contend,  from  this, 
that  the  Legislature  had  no  right  to  prescribe  the 
place  at  which  an  election  should  be  held  ?  The  con¬ 
venience  of  the  people,  whose  the  State  Legislatures 
are,  and  their  regard  for  what  is  right,  are  in  gen¬ 
eral  sufficient  safeguards  against  such  abuses.  But 
it  is  not  necessary  for  us  to  determine  upon  sup¬ 
posed  cases.  No  allegation  is  made  in  this  contest 
that  the  Governor’s  precept  was  sent  to  the  wrong 
district,  if  the  enactment  of  July  11,  1850,  the  sec¬ 
ond  districting  act,  has  the  force  of  law,  and 
reaches  the  case  of  a  special  election. 

I  have  thus,  Mr.  Speaker,  presented  the  whole 
case  now  before  us  for  adjudication,  and  noticed 
each  of  the  positions  which  the  contestant  as¬ 
sumes.  It  has  been  seen  that  the  results  to  which 
I  have  come  are,  that  the  election  was  held  in  ac¬ 
cordance  with  the  existing  laws  of  New  Hamp¬ 
shire;  that  Mr.  Morrison  was  elected;  and  that  he 
is  entitled  to  the  seat  which  he  holds.  No  one 
can  reach  a  different  conclusion  unless  he  loses 
sight  of  the  cardinal  principle  that  this  House  now 
sits  simply  as  a  judicial  tribunal.  I  have  already 
endeavored  to  impress  that  truth  upon  the  House, 
and  I  have  no  fears  that  it  can  be  successfully  con¬ 
troverted.  As  such  a  tribunal,  the  laws  of  New 
Hampshire  must  be  its  rules  of  decision,  and  no 
discretion  can  set  them  aside.  Such  has  been  the 
uniformly  recognized  doctrine  in  past  cases.  In  the 
first  Congress,  in  the  case  of  Ramsey  and  Smith, 
the  first  case  of  contested  election  for  a  Represent¬ 
ative  in  this  House — a  contest  from  South  Caro¬ 
lina — Mr.  Madison,  one  of  the  framers  of  the 
Constitution,  uced  this  language:  *•  1  take  it  to  be 
a  clear  point  that  we  are  to  be  guided  in  our  decis¬ 
ion  by  the  laws  and  constitution  of  South  Caro¬ 
lina.”  How  could  a  Madison  approve  any  con¬ 
trary  doctrine? 

Mr.  Speaker,  I  have  dwelt  longer  ujion  this  case 
than  to  many  may  appear  necessary.  It  has  not 
been,  however,  for  the  mere  love  of  speaking. 
True,  the  question  to  be  adjudicated  is,  in  my 
mind,  free  from  difficulty;  but  the  principles  upon 
which  it  is  to  be  decided,  reach  beyond  the  mere 
determination  of  this  case.  The  attempt  to  give 
the  seat  to  the  contestant  is  founded  upon  the  as¬ 
sertion  implied,  and,  indeed,  partly  expressed,  that 
there  exists  in  this  House  a  discretion  paramount 
to  State  rights,  to  the  constitutional  legislation  of 
New  Hampshire;  that  this  House  can  correct 
whatever  they  may  think  indiscreet,  or  unfair,  in 
the  legislative  action  of  a  sovereign  State.  To 
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such  a  doctrine  I  can  never  yield  my  assent.  The 
rights  of  the  States,  the  rights  of  Congress,  and 
the  rights  of  this  House,  are  distinctly  defined  by 
the  Constitution.  These  rights  are  harmonious. 
When  this  House  shall  assert  others  than  those 
greinted  to  it,  the  Constitution  becomes  a  differ¬ 
ent  thing  from  that  which  the  people  of  the  Uni¬ 
ted  States  adopted,  and  the  reserved  sovereignty 
of  the  States  is  impaired.  Let  me  say,  sir,  that 
unwarranted  interference  with  the  election  laws  of 
the  States  is  preeminently  odious.  When  the  Con¬ 
stitution  was  adopted,  no  one  provision  in  it  was 
more  obnoxious  to  the  people  of  the  States  than 
the  clause  which  authorized  Congress,  in  any 
event,  to  interfere  and  make,  or  alter  by  law,  the 
regulations  of  the  State  Legislatures  respecting 
the  time,  manner,  and  places  of  holding  the  elec¬ 
tions  for  representatives  in  this  House.  More 
than  half  of  the  States  which  originally  came  into 
the  Union  objected  to  this  provision,  and  proposed 
that  the  Constitution  should  be  amended  by  stri¬ 
king  from  it  this  power  to  regulate  elections. 
Among  these  were  the  States  of  New  Hampshire, 
New  York,  Massachusetts,  Virginia,  North  Car¬ 
olina,  and  South  Carolina.  There  were  large  mi¬ 
norities  in  other  States  of  the  same  opinion.  This 
opposition  was  against  the  power  conferred  upon 
Congress — upon  the  three  divisions  of  the  legislative 
power.  How  much  more  objectionable  would  it 
be  if  exercised  by  this  House  alone,  and  exercised, 
too,  without  any  constitutional  authority !  Sir,  I 
will  never  agree  that  the  vested  constitutional 
rights  of  the  States  may  be  usurped  by  this  House, 
and  that  under  the  name  of  discretion,  which  in 
this  case  is  another  word  for  unfettered  despotism, 
we  may  retrospectively  determine  the  time,  man¬ 
ner,  and  place  of  holding  an  election.  In  this  as¬ 
pect,  this  case  is  of  more  importance  to  the  Con¬ 
stitution  and  the  States  than  it  is  to  the  parties, 
and  it  deserves,  as  I  trust  it  will  receive,  the  care¬ 
ful  consideration  and  the  judicious  action  of  every 
member  of  this  House. 

Friday,  January  10,  1851. 

After  debate  by  several  members  in  defence  of 
the  claim  of  the  contestant, 

Mr.  STRONG  said:  Mr.  Speaker,  all  which  1 
have  to  say  will  be  said  in  a  very  few  minutes.  I 
shall  avoid  repeating  what  I  submitted  in  opening 
this  debate.  I  have  heard  nothing  in  all  that  has 
been  said  which,  in  my  opinion,  successfully  con¬ 
troverts  any  position  which  I  have  heretofore  taken; 
and  I  am  content  to  leave  my  argument  as  I  made 
it.  Two  or  three  doctrines,  however,  have  been 
advanced  by  those  who  advocate  the  right  of  the 
contestant  which  require  from  me  a  brief  consid¬ 
eration.  The  gentleman  from  New  Jersey,  [Mr. 
Van  Dyke,]  while  admitting  the  right  of  the 
Legislature  of  New  Hampshire  to  change  Con¬ 
gressional  districts  in  reference  to  a  future  general 
election,  and  to  repeal  the  first  districting  act,  de-  ' 
nies  that  such  repeal  can  operate  to  annul  the  dis¬ 
tricts  as  first  formed  for  the  purpose  of  an  elec¬ 
tion  to  fill  a  vacancy;  because,  he  argues,  that 
would  be  taking  away  vested  rights.  He  claims  i 
that  certain  rights  were  vested  in  the  electors  of  the  I 
two  counties,  Hillsborough  and  Cheshire.  I  can 
understand  what  is  meant  by  vested  rights,  as  ap¬ 
plied  to  a  representative  after  he  is  chosen;  but  I 
confess  that  I  do  not  comprehend  what  the 
honorable  gentleman  meojis  when  he  speaks  of  i 


the  vested  rights  of  the  associated  body  of  elect¬ 
ors.  The  Representative  has  a  vested  right  in 
his  office,  but  it  is  a  right  vested  in  him  by 
the  Constitution,  not  by  the  districting  act.  But 
what  vested  rights  have  the  electors,  beyond 
that  to  exercise  their  franchise?  Is  it  the  right 
to  exclude  from  voting  any  persons  except  those 
resident  within  defined  limits,  to  'wit:  the  ori¬ 
ginal  Congressional  district  ?  That  is  a  denial  of 
rights  to  others,  not  an  assertion  of  right  in 
them.  To  me  it  seems  a  perversion  of  terms  to 
apply  the  words  vested  rights,  in  the  sense  in  which 
they  are  uniformly  used,  to  such  a  case.  But  sup¬ 
pose  there  are  vested  rights  in  the  case,  what  are 
they  ?  The  gentleman  says  they  are  the  exclusive 
privilege  to  elect  a  Representative  in  Congress  as 
often  as  an  election  may  be  necessary  during  an 
entire  Congress.  That  is  begging  the  question. 
I  say  they  extend  only  to  those  elections  held 
during  the  continuance  of  the  districting  act.  If 
they  extend  to  others,  v/hy  not  to  all  held  during 
an  entire  apportionment?  Yet  the  gentleman  ad¬ 
mits  that  the  first  districting  act  is  gone  as  to  the 
elections  for  the  next  Congress.  If  so,  then  there 
has  been  no  interference  with  vested  rights.  The 
truth  is — and  it  has  been  universally  admitted 
during  the  progress  of  this  debate — the  division 
into  districts  is  a  regulation  of  the  manner  of 
effecting  the  choice.  It  is  a  designation  of  the 
agents  by  which  the  people  of  the  State  choose 
their  Representatives.  If  this  be  so,  how  can  it  be 
said  that  the  agency  cannot  be  revoked  at  any 
time  ?  and  when  the  power  is  withdrawn  from  the 
agent  how  can  he  act?  His  past  acts  may  be 
good,  binding  upon  the  principal,  irrevocable;  but 
how  can  anything  valid  be  done  by  the  agent 
when  his  authority  is  withdrawn  ?  None  of  those 
who  have  argued  in  favor  of  the  contestant  have 
enlightened  us  upon  this  subject. 

One  word  upon  the  subject  that  this  agency  had 
ceased — that  the  first  districting  act  was  repealed 
by  the  second,  and  that  the  intention  of  the  Legis¬ 
lature  of  New  Hampshire  was  that  all  elections, 
both  general  and  special,  held  after  the  passage  of 
the  second  act,  should  be  held  by  the  districts  as 
constituted  by  the  second  act.  I  nave  already  call¬ 
ed  the"attention  of  the  House  to  the  words  which 
expressly  repealed  the  first  act.  Observe  further: 
The  second  act  enacted  that  it  should  go  into 
effect  from  its  passage.  There  is  a  general  pro¬ 
vision  in  the  laws  of  New  Hampshire  that,  every 
enactment  of  the  Legislature  shall  take  effect  on  the 
first  day  of  September  next  succeeding  the  session 
of  the  Legislature.  Had  the  Legislature,  therefore, 
intended  the  second  act  only  to  apply  to  the  gen¬ 
eral  election  which  is  to  be  held  on  the  second  Tues¬ 
day  of  March  next,  and  not  to  the  case  of  a  va¬ 
cancy,  if  one  should  occur,  there  wa.s  no  necessity 
for  declaring  thafit  should  go  into  effect  from  its  pas¬ 
sage.  Those  words  in  the  enactment  are,  there¬ 
fore,  unmeaning,  unless  the  law  embraces  this  spe¬ 
cial  election.  Yet  in  a  statute,  as  in  a  deed  or  will, 
every  word  must  be  construed  to  have  meaning. 

Allow  me,  Mr.  Speaker,  a  remark  respecting 
the  argument  of  the  same  gentleman,  [Mr.  Van 
Dyke,]  derived  from  some  peculiar  magic  sup¬ 
posed  to  be  in  the  word  vacancy.  His  idea  is,  that 
it  is  a  loss  of  a  Representative  by  those  who  sent 
General  Wilson  here.  He  is  not  satisfied  with 
the  constitutional  definition  of  it,  with  the  asser¬ 
tion  uniformly  therein  made  and  oft-repeated,  that 
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a  Repreaentativere  presents  the  people  of  a  State.  { 
Those  v/ho  fill  the  vacancy,  he  argues,  should  be  i 
the  same  persons  who  elected  General  Wilson.  L 
Those  who  clothed  General  Wilson  with  his  trust  [ 
must  clothe  his  successor.  Carry  this  doctrine  , 
out,  does  it  not  deny  a  right  to  vote  to  those  who  ! 
have  moved  into  the  district.'  Much  more,  sir,  | 
does  it  not  exclude  all  those  residents  of  the  dis-  r 
trict  who  did  not  vote  at  the  general  election,  and 
even  those  who  voted  against  Mr.  Wilson  Each 
of  these  absurdities  results  from  the  position  tliat 
the  person  elected  stands  in  the  shoes  of  the  ^ 
member  who  has  died  or  resigned.  I  consume  no  i 
rime  in  debating  this  matter.  I  allude  to  it  only  for  | 
the  purpose  of  reading  to  the  House  an  extract  from  ! 
a  report  submitted  to  the  Senate  in  1832,  by  Mr.  i 
Webster,  the  present  Secretary  of  State.  I  read  it 
because  it  accords  with  my  views  already  advanced 
of  what  representation  is,  and  of  the  powers  and  | 
duties  of  Congress.  It  was  handed  to  me  yester-  i 
day  by  the  gentleman  from  New  Hampshire,  [Mr.  ! 
Morrison.]  It  will  be  seen,  sir,  that  Mr.  Web¬ 
ster’s  readings  of  the  Constitution  are  very  unlike 
those  advanced  by  the  gentleman  from  New  Jer-  ; 
sey,  and  all  those  who  advocate  the  right  of  the  ; 
contestant.  I  read  from  his  report  as  chairman  of 
a  select  committee  upon  an  apportionment  bill.  ; 

In  speaking  of  the  Constitution  of  the  United  j 
States  he  said:  ' 

“  That  Constitution  contemplates  no  integer  or  any  com¬ 
mon  number  for  the  constituents  of  a  member  of  the  House 
of  Representatives.  It  goes  not  at  all  into  these  subdivis¬ 
ions  of  the  population  of  a  State.  It  pro\ides  for  the  ap-  j 
portionment  of  representatives  among  the  several  States, 
according  to  their  respective  numbers,  and  stops  there.  It 
makes  no  provision  for  the  representation  of  districts  of 
States,  or  for  the  representation  of  any  portion  of  the  State 
less  than  the  whole.  It  says  nothing  of  ratios  or  constitu¬ 
ent  numbers.  All  these^ings  it  leaves  to  State  legislation. 
The  right  which  each  State  possesses  to  its  due  portion  of 
the  representative  power  is  a  State  right  strictly  ;  it  belongs 
to  the  State  as  a  State  ;  and  it  is  to  be  used  and  exercised 
as  the  State  may  see  fit,  subject  only  to  the  constitutional 
qualification  of  electors.  In  fact,  tlie  States  do  make,  and  j 
always  have  made,  different  pro\'isions  for  the  exercise  of  ;j 
this  power.  In  some,  a  single  member  is  chosen  for  a  cer-  jl 
tain  defined  district;  in  others,  two  or  three  members  are  •' 
chosen  for  the  same  district;  and  in  some  again,  as  New  i 
Hampshire,  Rhode  Island,  Connecticut,  New  Jersey,  and  j 
Geoi^a,  the  whole  representation  of  the  State  is  exerted  as  ' . 
a  joint  undivided  representation.  In  these  last-mentioned  ' 
States  every  member  of  the  House  of  Representatives  has 
tor  his  constituents  all  the  people  of  the  State ;  and  all  the 
people  of  those  States  are  consequently  represented  in  tliat 
branch  of  Congress.  *■  *  *  *  Whether  tlie  subdivision  of 
the  representative  power  within  a  State,  if  there  be  a  sub¬ 
division,  be  equal  or  unequal,  or  fairly  or  unfairly  made. 
Congress  cannot  know,  and  has  no  authority  to  inquire.  It 
is  enough  that  the  State  presents  her  own  representation  on  | 
the  floor  of  Congress  in  the  mode  she  chooses  to  present  it.  ii 
If  a  State  were  to  give  to  one  portion  of  her  territory  a  H 
representative  for  ever>'  twenty-five  thousand  persons,  and  j 
to  the  rest  a  representative  for  evert'  fifty  thousand,  it  would  j 
be  an  act  of  unjust  legislation,  doubtless,  but  it  would  be  ! 
wholly  beyond  redress  by  any  power  in  Congress  ;  because  {( 
the  Constitution  has  left  all  this  to  the  State  itself.”  h 

Sir,  I  commend  this  extract  to  the  gentleman  ' 
from  New  Jersey,  [Mr.  Van  Dyke,]  and  the  gen¬ 
tleman  from  New  York,  [Mr.  Duer.]  Either  ' 
they  are  in  error,  or  the  distinguished  Secretary 
of  State  is  mistaken  in  his  notions  of  the  Consti¬ 
tution.  It  will  be  perceived,  Mr.  Speaker,  that  ! 
Mr.  Webster  denies  the  power  to  be  in  Congress,  i 
I  only  deny  it  to  be  in  this  House.  It  is  all  which  , 
is  necessary  for  the  adjudication  of  this  case.  I 
Certainly,  sir,  either  Mr.  Webster’s  views  or  I 
those  of  my  honorable  friends  from  New  Jersey 
and  New  York,  are  heretical.  -j 

I  hasten  now  to  the  argument  advanced  by  the  ' 


gentleman  from  New  York,  [Mr.  Dler.]  He 
admits,  as  every  lawyer  must,  that  there  is  nothing 
in  the  Constitution  which  conflicts  with  the  right 
of  the  New  Hampshire  Legislature  to  pass  the 
second  districting  act,  and  he  also  admits  that  it 
embraces  this  case  of  a  special  election ;  but  he  as¬ 
serts  that  it  is  invalid  because  it  is  inconsistent 
with  the  act  of  Congress  of  June  25, 1842,  so  often 
quoted.  This  conflict  he  infers  from  the  words 
which  it  contains:  “no  one  district  electing  more 
than  one  Representative.”  If  the  special  election 
be  conducted  under  the  second  districting  act,  then, 
he  argues,  one  district  does  elect  more  than  one 
Representative.  Why?  Because  certain  towns 
which  aided  in  the  election  of  one,  aided  also  in 
the  election  of  another.  After  all,  this  amounts 
only  to  the  objection,  that  certain  persons  have 
voted  for  two  members  of  the  same  Congress.  The 
gentleman  construes  the  language  to  mean,  that 
no  elector,  or,  if  not  that,  no  body  of  electors 
within  a  political  division,  shall  vote  for  more  than 
one  Representative.  Now,  let  us  inquire  if  this  is 
the  proper  construction  of  the  language.  Suppose 
the  second  districting  act  had  never  been  passed, 
and  Mr.  Morrison  had  been  elected  by  the  electors 
resident  in  Hillsborough  and  Cheshire  counties:  I 
ask  the  gentleman,  would  not  the  electors  resident, 
in  those  counties  have  voted  for  two  Representa¬ 
tives  in  the  same  Congress  r  Would  they  not  have 
voted  for  Mr.  Wilson,  one,  and  Mr.  Morrison,  a 
second  ?  The  gentleman  will  revolt  from  the  con¬ 
clusion  to  which  his  argument  leads  him.  No,  sir. 
The  act  of  Congress  of  June  25,  1842,  had  refer¬ 
ence  to  a  state  of  tilings  then  existing.  At  that 
time  some  of  the  States  elected  by  double,  jind 
some  by  treble,  districts.  The  act  did  not  declare 
expres.sly,  that  there  should  be  as  many  districts 
in  a  State  as  the  number  of  Representatives  to  which 
it  is  entitled;  but  it  was  intended  to  produce  that 
result  by  the  clause,  that  no  district  should  elect 
more  than  one.  Had  it  not  been  for  that  clause, 
a  State  entitled  to  ten  Representatives  might  have 
complied  with  the  law,  and  yet  prescribed  that 
one  district  might  elect  nine,  and  another  district 
one.  That  -was  the  mischief  which  was  intended 
to  be  remedied,  and  that  gives  us  the  rule  for  the 
construction  of  the  statute.  All  that  was  intended 
was,  to  secure  the  division  of  the  State  into  as 
many  districts  as  its  allotted  number  of  Represent¬ 
atives.  Thus  disappears  the  argument  of  the 
gentleman  against  the  validity  of  the  second  dis¬ 
tricting  act — that  of  July,  1850.  Upon  his  own 
principles,  therefore,  he  must  vote  to  confirm  the 
right  of  the  sitting  member. 

Mr.  Speaker,  I  have  heard  nothing  else  which 
appears  to  me  to  require  an  answer.  Gentlemen 
talk  of  establishing  a  precedent,  that  electors  may 
vote  twice.  Sir,  no  precedent  is  to  be  established 
in  regard  to  that.  Ever  since  the  adoption  of  the 
Constitution  that  has  been  done;  and  done  with 
universal  acquiescence.  The  precedent,  if  any,  to 
be  established,  is,  that  a  Representative  elected  in 
accordance  ith  the  existing  laws  of  a  sovereign 
State,  is  to  be  denied  his  seat  in  this  body.  No 
such  precedent  meets  us  in  our  past  history.  No 
House  of  Representatives  heretofore  has  ever  un¬ 
dertaken  to  convert  itself  from  a  judicial  tribunal 
into  a  Legislature,  and  set  up  its  own  opinion  in 
regard  to  the  propriety  and  equity  of  a  State  law, 
regulating  the  manner  of  elections  as  paramount 
to  the  solemn  enactments  of  one  of  the  parties  to 


ihis  Confederacy.  I  ask  the  House  to  establish 
210'  such  precedent.  I  ask  the  House  to  permit, 
in  the  language  of  Mr.  Webster,  a  State  to  present 


her  own  representation  on  the  floor  of  Congress 
in  the  mode  she  chooses  to  present  it. 

I  leave  the  case  to  the  adjudication  of  the  House. 
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